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Mr. Edward Sigei, Executive Director
Kenya Copyright Board

Ragati Road/Ngong Road

Nairobi, Kenya

By email: feedback@copyright.go.ke

2 November 2023

Re: COPYRIGHT AND RELATED RIGHTS BILL, 2023

Dear Mr. Sigei,

EIFL is grateful for the opportunity to comment on the Copyright and Related Rights Bill,
2023 (First Draft) released online by KECOBO on October 17, 2023.

EIFL appreciates the amendments to the fair dealing provision (Section 32(a)) and the
exception for libraries (Section 39). At the same time, the radical changes proposed to the
exception for visually impaired persons (Section 46), in particular concerning the role of
libraries and other authorized entities, will significantly diminish the availability of accessible
format copies and thereby interfere with the objectives of Kenya’s accession to the Marrakesh
Treaty, and we hope that these changes can be rectified.

Our comments below analyze our concerns and propose ways of addressing the issues.

We will be glad to answer any comments or questions.
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Yours sincerely

Teresa Hackett
EIFL Copyright and Libraries Programme Manager
Email: teresa.hackett@eifl.net

Cc: Ms. Sharon Chahale, Deputy Director, KECOBO
Mrs. Faith Amatika Omondi, Chief Legal Counsel, KECOBO
Mr Arnold Mwanzu, Chair, Kenya Libraries and Information Services Consortium (KLISC)
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Visually Impaired Persons — Section 46

EIFL has serious concerns regarding section 46, the exception for visually impaired persons.

Kenya amended its copyright law in 2019 to domesticate the Marrakesh Treaty for persons
with print disabilities, ratified by Kenya in 2017. Definitions for “accessible format copy,”
“authorized entity,” and “beneficiary person” based on the Treaty were included in section 2 of
the 2019 law; and section 26C was added to permit an authorized entity “to make, import,
distribute, lend, or share accessible format copies....” EIFL supported these amendments.

We also favoured some technical amendments to remove possible conflicts and ambiguities in
section 26C, such as amending the definition of authorized entity, and the scope of works, to
ensure they are not narrower than the Marrakesh Treaty, and applying consistent use of the
term “accessible format copy” (instead of “specialized formats™).

The role of authorized entities appears to be written out of Section 46

The proposed section 46 in the 2023 draft bill, however, completely replaces the 2019
provision with new language. Instead of relying on the framework provided by the Marrakesh
Treaty, which is centered on authorized entities such as libraries making accessible format
copies for the benefit of people with disabilities, section 46 limits its application to the disabled
persons themselves.

Section 46(1)(a) provides that the exception applies only “if the disabled person has lawful
access to a copy of the whole or part of a work.” Thus, it appears that the disabled person,
rather than an institution such as a library, would need to obtain access to a copy of the work.
Then, under section 46(2), the disabled person or a person acting on behalf of the disabled
person could make an accessible copy of the work.

Therefore as section 46 is drafted, it is unclear whether a library could make accessible copies
of works in its collection. Further, it appears that a library could not engage in the cross-border
exchange of accessible copies — a main purpose of the Marrakesh Treaty. Libraries hold large
collections of accessible format materials and they play a key role in facilitating access to
people with print disabilities. We feel sure that it is not the intention of the legislator to remove
this access. (The Kenyan edition of the EIFL “Getting Started” guide to implementing the
Marrakesh Treaty, launched in April 2023 with KECOBO and Bookshare Africa, is a practical
guide for librarians in Kenya on how to start using the treaty).

The one advantage of section 46 in the 2023 bill over the existing section 26C in the 2019 law

is that section 46 would apply to people with any sort of disability, while the existing section
26C applies to only to visually impaired persons.
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Addressing the deficiencies in Section 46

We can suggest two ways to address the deficiencies in Section 46.

Option 1. Section 46 could be replaced with existing Section 26C in the 2019 law. Ideally, the
restored Section 26C would include the following technical amendments to remove conflicts
and ambiguities in section 26C:

i. The definition of “authorized entity” would be amended as follows: “authorized
entity” means an entity that is authorized or recognized by the government to
provide education, instructional training, adaptive reading or information access to
beneficiary persons on a non-profit basis and also includes a government institution
or non-profit organization that provides the same services to beneficiary persons as
one of its primary activities or institutional obligations;

ii. The definition of “beneficiary person” in Section 2 would be amended as follows:
“beneficiary person” means a person with a disability that causes the person difficulty
in reading, viewing, hearing or comprehending copyright material in a particular form;

ii1. Paragraph 26C(1)(a) would be deleted; and

1v. The rest of Section 26C would be worded as follows:

26C (1) Notwithstanding the provisions of section 26, it shall not be an
infringement of copyright for a beneficiary person or an authorized entity, or
persons acting on behalf of a beneficiary person, to _make, import, distribute, or
share accessible format copies, or to circumvent any technical protection measures
that may be in place, subject to any terms and conditions that may be set out under

Regulations.
(2) Copies or sound recordings to which this section applies shall
(a) be distributed only to beneficia rsons or authorized entiti

(b) bear a notice that any further distribution shall be limited to beneficiary persons
or authorized entities; and

(c) include a copyright notice identifying the copyright owner and the date of the
original publication.

Option 2. Section 46 could remain in the draft bill to address people with other disabilities, and
existing section 26C (as amended above) could be restored to address visually impaired people.

Regardless of the approach taken (Option 1 or Option 2), it is essential that the 2023 bill

contains a provision that fulfils Kenya’s obligation under the Marrakesh Treaty enabling the
making, distribution, import, and export of accessible format copies.
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Libraries — Sections 39 and 35

Section 39 of the 2023 bill will enhance the operation of libraries in Kenya. The exception
generally applies to all libraries, not just public libraries. Section 39(1)(a) eliminates any
ambiguity concerning the lawfulness of libraries circulating materials in their collections.
Section 39(1)(b) enables the lending of digital materials by permitting the making of a copy as
an act incidental to lending it. Section 39(4) clarifies the conditions under which libraries,
archives, museums, and educational institutions can make copies for preservation and
replacement purposes.

In Section 35, we have one suggestion to clarify a reference to librarians, as follows. Section
35(4)(a) addresses when a librarian may make a copy on behalf of another person for private
study or research. The meaning of the current language—*“that person does anything which is
not permitted by copying by librarians of single copies of published works”—is unclear. We
suggest that Section 35(4)(a) should be amended as follows:

(4) Copying by a person other than the researcher or student themself is not fair dealing
if—
(a) in the case of a librarian, or a person acting on behalf of a librarian, that person does
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Fair Dealing — Section 32(a)

By adding the word “including” before the list of purposes, new section 32(a) makes Kenya’s
fair dealing open and therefore far more flexible. This will allow the copyright law to adapt to
the rapid technological change that can be expected during this century. We also applaud the
addition of commentary, education, teaching, scholarship, and facilitating access to works for
persons with disabilities to the fair dealing provision’s list of exemplary purposes.

END
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